UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
UNITED STATES OF AMERICA
V. Criminal No. 04-103-P-H

KRYSTAL M. CANNIZZARO,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

Krystd M. Cannizzaro, charged with knowingly making afd se satement on or about June 5, 2003
in connection with the acquigtion of two fireerms from the Kittery Trading Post in Kittery, Maine, in
violaion of 18 U.S.C. 88 922(a)(6) and 924(a)(2), see Indictment (Docket No. 4), seeks to suppress
statements made and evidence saized during, and as a result of, encounters with South Portland police
officersand U.S. Bureau of Alcohol, Tobacco, Firearms and Explosves (“ATF’) agentson June5 and 6,
2003, see Defendant’s Motion To Suppress (“Motion To Suppress’) (Docket No. 19)." Anevidentiary
hearing was held before me on February 14, 2005 a which the defendant appeared with counsdl. | now
recommend that the following findings of fact be adopted and that the Motion To Suppress be denied.

|. Proposed Findings of Fact
On June 5, 2003 Boston-based ATF specid agent Daniel Meade received aphone cal from Joe

Simpson of theKittery Trading Post in Kittery, Maine advisng him that afirearmstransaction that Smpson

! Specifically, Cannizzaro is charged with having answered “ Y es” to Question 12(a) on ATF Form 4473, whichaskedif she
(continued on next page)



termed “ sugpicious’ was about to take placein the store? Meade, who then was assisting the Merrimack
Vadley Task Forcein aninvestigation of gunsand drugs, knew Simpson, who had recently helped himwith
another Kittery Trading Post-related case. Simpson told Meade that, viathe store' s video surveillance
system, he had observed the fallowing:

1 Two black men entered the store and looked at a gun, then departed and went to awhite
Lincoln Town Car with Massachusetts license plates (“Lincoln”) parked in the store' s parking lot.

2. One of the men pulled out cash and handed it to someone in the back seet of thevehide.?

3. A woman got out of the car, went inside the store and attempted to buy the same gun the
men had just viewed. A store attendant asked her a question, and she said she needed to ask her
boyfriend. She went back to the Lincoln, got ingde, then returned to the store with the two men who
origindly hed looked at firearms.

4, Thewoman filled out paperwork for the purchase of firearms. One of the men stood next
to her at the counter.

Meade ingtructed Simpson to hold up approvd of the transaction until he could arrive to set up
surveillance. Because the Lincoln had Massachusetts plates, M eade anticipated that the occupants were
going to return to Massachusetts — an itinerary that would condtitute illegd interstate transportation of

firearms He aso bdieved that the transaction was a “straw purchase’ — that is, that the woman was

was “the actual buyer of the firearm(s) listed on this form[,]” when, as she well knew, the answer was false. See
Indictment.

2\While Meade phrased it thisway, in notifying ATF Simpson obviously took pains to avoid participation by theKittery
Trading Post in apossibly illegal firearms transaction.

% On cross-examination, Meade acknowledged that Simpson did not specifically tell him that the money had been passed
to Cannizzaro. However, he said that based on his own later viewing of the surveillance tape, he concluded that it had
been passed to her. He also acknowledged that he did not know how much money was exchanged and that it could have
been exchanged for any number of reasons— for example, payment of past-due child support.

* Meade so testified. The government also cites 18 U.S.C. § 922(a)(3) for this proposition. See Government’s Objection
(continued on next page)



buying firearms not for herself but for one or both of the men. Meade and two other law-enforcement
officers (another ATF specid agent and a Newbury, Massachusetts, police officer who was amember of
the Merrimack Vdley Task Force) set out in separate cars for the Kittery Trading Pogt, arriving
approximately thirty to forty-fiveminuteslater. Meade drove through thestore' s parking lot and spotted the
Lincoln, after which he positioned his car some distance away to maintain survelllance. Frominsdeof his
car he remained in contact with Simpson, whom he ingtructed to permit the sde to go through. Hedso
requested a license-plate check, through which he learned that the Lincoln was registered to someone
named Jessca Singleterry.

Simpson advised Meade that a sde of two fireearms had been completed in two separate
transactions, with separate paperwork filled out for each. He told Meade that, via video camera, hehad
seenthethreeindividuasreturn to the Lincoln, one of the men place thefirearmsin thetrunk and thewoman
(who had been identified as Krystd Cannizzaro) hug one of the men.

The Lincoln departed, and Meade followed it for a distance. When, contrary to Meade's
expectations, the Lincoln continued north, he reasoned that the occupants might be destined for South
Portland, Maine, Cannizzaro having supplied a South Portland address on the Kittery Trading Post
paperwork she had just completed. Meade contacted the South Portland Police Department and spoke
with a Lieutenant Clark.> He requested that the South Portland police kegp an eye out for the Lincoln,

which he said he believed was headed for 80 Powers Road, South Portland. He providedthelicense-plate

to Defendant’s Motion To Suppress (“ Objection”) (Docket No. 27) at 8; 18 U.S.C. § 922(a)(3) (prohibiting persons other
than enumerated licensed persons from, inter alia, transporting firearm purchased outside state of residence into state of
residence).

® Neither Meade nor any other witness at hearing supplied Lieutenant Clark’s first name.



number of the car, which he warned contained firearms. He asked tha, if possble, police obtain
identification of the Lincoln’s occupants.

Meade returned to the Kittery Trading Post, where he watched the survelllance tape of the
transaction and found it cons stent with Simpson’ sreport. Heleft amessage on the cell phone of Portland,
Maine ATF specid agent Mdcolm Van Alstyne. Hedid not attempt to stop the Lincoln himself because he
wasaonein hiscar and because, before being sure he had probabl e cause to make an arrest, he wanted to
view the Kittery Trading Post survelllance tape, look at the forms Cannizzaro had completed and obtain
background information on the two men.

After Meade contacted the South Portland Police Department, Lieutenant Clark spoketo Sergeant
Frank Clark (no relation), who was the sergeant on duty that evening. Lieutenant Clark advised Sergeant
Clark that he had recelved acdl from ATF, which wasinvestigating asuspected straw firearms purchase.
He asked Sergeant Clark to be on the lookout for the Lincoln and relayed its license-plate number. He
advised Sergeant Clark that Krystal Cannizzaro, whose address was 80 Powers Road, South Portland,
wasinvolved in the gpparent straw purchase. Sergeant Clark wasto seeif he could obtain identification of
the Lincoln’s occupants and ascertain if and when they planned to return to Massachusstts.

Sergeant Clark, who was driving a marked police cruiser, relayed the detals of the ATF
investigation to two other South Portland police officers, Kevin Webster and Steve Connors, each of whom
was driving aseparate, marked police cruiser. At about 8:20 p.m. Sergeant Clark spotted awhite Lincoln
Town Car with Massachusetts license plates and observed it turn into an Irving Manway gas
gtation/convenience store on Westbrook Street in South Portland. He drove by the Irving station and
confirmed that thevehicl€e slicense- plate number matched the one he had been given. Heradioed Webster

and Connors, filling them in and directing them to stop the Lincoln if it approached ether of their ocations



and if they could find an independent reason to do so (for example, observation of a treffic violation).
During the time Sergeant Clark was observing the vehicle, he saw no violations of traffic laws.

Webster spotted and followed the Lincoln, which proceeded to the so-called “ Redbank” gpatment
complex, aresdentia areaconssting of World War 11-eraduplexes. Webster observed notrafficviolation
or other conduct that would justify sopping the Lincoln. Therefore, he did not stop it. Sergeant Clark
advised Webster and Connorsthat, under the circumstances, the officerswould perform aso-called “ nort
custodial stop,” aso known asa“field investigation” or “FI1.”® After Webster had followed the vehiclefor
about haf a mile, it pulled into the driveway of 80 Powers Road, part of the Redbank neighborhood.
Webster parked his car across the street from the driveway. Connors parked alittle way down the road
from Webgter. Both approached the vehicle's occupants. Webster asked the driver, a femae, for
identification. She produced aMainedriver’ slicense bearing the name of Krystal Cannizzaro. By thistime
Sergeant Clark had joined Webster and Connors.

Sergeant Clark, who had followed adifferent route to the Redbank neighborhood, parked across
the street from 80 Powers Road, arriving at gpproximately 8:26 p.m. He exited his cruiser, crossed the
street and approached the two black males who had gotten out of the passenger side of the vehicle. He
asked if therewere any wegpons or firearmsin the vehicle, and the men said therewere not. Hethen asked
Cannizzaro if there were any wegpons. She said she had purchased two fireermsfrom theKittery Trading

Post, both of which werein the trunk.

® At hearing, Sergeant Clark testified that this type of stop is designed to minimize the custodial atmosphere — for
example, it often is used during evening hoursif there has been areported burglary or car break-in. Officerswill
approach people walking on the street in the area of the crime and ask for identification (e.g., names and dates of
birth).



Sergeant Clark performed a quick pat-down check of both maes, finding no wegpons on either.
He dso asked for identification; neither man provided any. However, the mengave their namesasisaiah
Andrewsand Tavon Bowden. They aso provided dates of birth, addresses and phone numbers. Sergeant
Clark inquired if either man had any feony convictions. Bowden said he had been arrested but had no
fony convictions. Andrews denied that he ever had been arrested.

Sergeant Clark took theinformation he had jotted down from the two men, plusthe Manedriver's
license that Webster had obtained from Cannizzaro, and went back to his cruiser to request that dispatch
run motor-vehicle and crimind-history checks on dl three individuas. This process took about twenty
minutes, during which time Sergeant Clark remained in his cruiser and Webster and Connors continued to
talk with the Lincoln’ soccupants. The door to the 80 Powers Road resi dence was open, and Webster saw
another woman insde the house. He did not request that she come outside.

Webster asked Cannizzaro if he could see the weapons she had told Sergeant Clark she had
purchased or had in her possesson. She opened thetrunk, and he observed therein two fireearmsand fifty
rounds of ammunition. He checked the firearms and determined that they were unloaded. He dsoviewed
the Kittery Trading Post receipt for the wespons. Webster also performed a pat-down search of the
outsde of Cannizzaro's clothing to check for wegpons, finding none.

After Sergeant Clark obtained the background- check results, he returned Cannizzaro’ s driver’s
license to Webster. Webster informed Sergeant Clark that he had seen the firearms and receipt from the
Kittery Trading Post. No occupant of the Lincoln wes handcuffed or otherwise restrained during the
encounter. Sergeant Clark did not activate hisblueemergency lightsat any time. Noneof thethree cruisers
was parked in such a manner as to block the Lincoln. Sergeant Clark described the demeanor of the

Lincoln’ soccupants during the encounter as*low-key, mellow, cooperative— nothing out of the ordinary.”



Sergeant Clark did not, a any time, inform Cannizzaro, Andrews or Bowden that any of themwasfreeto
leave or to terminate discussons with the officers. The officers left the premises a about 8:54 p.m.,
approximately thirty minutes after they had first gpproached the Lincoln’ soccupants. None of theLincdn's
occupants was placed under arrest. Sergeant Clark had no probable cause to believe there had been any
violaion of gtate law and is not cross-designated to make arrests on federal charges. Sergeant Clark
relayed the results of the questioning and crimind-history check to Lieutenant Clark, who said hewasgoing
to passthe information onto ATF.

Thefollowing morning, ATF specid agent VVan Alstyneretrieved the voice mail that had been left by
Meede the previous evening. He immediatdly returned the cadl. Meade filled him in on the details of the
suspected straw purchase and told him that he (M eade) had determined, after speaking with South Portland
police and police in Massachusetts who were familiar with Bowden, that a least one of the two mde
occupants of the Lincoln was prohibited from possessing afirearm. Meade dsoinformed Van Alsynethd,
according to Massachusetts police, Bowden was suspected of having been involved inan armed robbery in
that state. Meade asked Van Alstyneto go to the 80 Powers Road residence and determineif thefirearms
were gill there. At about 9:30 or 10:00 that morning, Van Alstyne, accompanied by ATF specia agent
Mike Grasso, knocked on the door of the 80 Powers Road residence.

An adult femae answered the door; Van Alstyne did not remember if it was Cannizzaro or a
woman Cannizzaro later identified as her sister. He and Grasso identified themsalves and told Cannizzaro
they wanted to talk to her about the fireerms she had bought the day before. When Van Alstyne saw
Cannizzaro, it was gpparent to him that she had just woken up. Because Cannizzaro’ s five-year-old son
was present, Van Alstyne asked that they speak out of hisearshot. Cannizzaro led the agentsto some steps

in back of the house. She sat down on the steps, while the agents remained anding. As Grasso took



notes, Cannizzaro told the agentsthat her son’ sfather, Bowden, was supposed to pick her up the previous
day a her mother's house in Somerville, Massachusetts, and drop her off at a train or bus station.
However, the plan changed when Bowden, accompanied by Josh Andrews, arrived in the Lincoln, which
was Andrews girlfriend’s car.” Bowdeninformed Cannizzaro hewas going to drive her dl theway home.
Ontheway to Maine, Bowden told Cannizzaro that if she bought two firearms, onefor him and onefor her,
hewould give her themoney to buy both. Nonetheless, Cannizzaro told the agents, after the encounter the
previous night with South Portland police, she had told Bowden that both gunswould remain in the house.
VanAlstyneasked if Cannizzaro minded if the agentslooked a theguns. AsVan Alstynephrasedit, “She
gave us consent to go upgtairs to the room where she said she had placed the guns.”

Cannizzaro led the agents to an upgtairs room where they found no guns — only an empty Kittery
Trading Post bag and empty wrappers. Cannizzaro told them that Bowden and Andrews had |ft the house
early that morning before she woke up. While the three were upstairs, Cannizzaro received a phone call.
She indicated to the aents that it was Bowden. Van Alstyne mouthed the words, “Where is he?’
Cannizzaro was unsuccessful in ascertaining hislocation before the call ended. She phoned hisnumber, but
he did not pick up.

Van Alstynedid not search therest of the housefor thefirearmsbecause hefound Cannizzaro to be
very cooperative and genuine, and he had no reason to doubt her verson of events. She permitted the
agentsto take the Kittery Trading Post bag and wrappers. The agents did not advise her that she did not
haveto tak to them or that she could terminate questioning a any time. Shedid not at any time ask themto

leave. Van Alstyne described their conversation as“very relaxed.” Although Van Alsynewasarmed, his

"Van Alstyne learned that Andrews’ first name was Josh or Joshua, not Isaiah as Andrews had told the South Portland
(continued on next page)



wegpon was conceded from view. Van Alstyne did not arrest Cannizzaro that day in large part because
she had been very cooperative. However, acoupleof dayslater, he sought and recelved atarget | etter that
he served on her.
Il. Discussion

Cannizzaro moves to suppress, as “fruit of the poisonoustree,” dl evidence seized and statements
made to policeduring or asaresult of assertedly uncongtitutiond “Terry stops’ by South Portland policeon
June 5, 2003 and by ATF agents the following morning. See generally Motion To Suppress, see also,
e.g., United Satesv. Kimball, 25 F.3d 1, 5-6 (1st Cir. 1994) (if Terry sopillegd, “evidence seized by
virtue of that stop, such as the tools in this instance, may be subject to excluson under the ‘fruit of the
poisonoustree’ doctrine.”) (citing Wong Sunv. United States, 371 U.S. 471, 484-85 (1963)). When, as
here, a defendant chalenges a warrantless search and/or seizure, the government bears the burden of
demondrating the lavfulness of the challenged conduct. See, e.g., United Statesv. Ramos-Morales, 981
F.2d 625, 628 (1st Cir. 1992). The government argues as a threshold matter that Terry-stop standards
never even were implicated inasmuch as neither contact congtituted a “seizure’ for Fourth Amendment
purposes. See Objection a 6 7. Alternatively, it contends that even if the interactions farly can be
characterized as Terry stops, South Portland police and ATF agents possessed the requisite articulable
suspicion to judtify them. Seeid. at 8-9. While | agree with the government that the questioning by ATF
agents did not condtitute a seizure for Fourth Amendment purposes, | conclude that the encounter with

South Portland police did condtitute a saizure in a least one particular: the pat-down searches.

police.



Nonethd ess, the government carriesitsburden of proving that, with respect to both encounters, police and
ATF agents possessed the requidite reasonable suspicion to justify any Terry-stop intruson.
A. Whether Stops Congtituted Seizure

The Firgt Circuit has observed:

InTerry v. Ohio, [392 U.S. 1 (1968)], the Supreme Court first recognized that a police

officer may in appropriate circumstances and in an appropriate manner approach aperson

for purposes of investigating possibly crimina behavior even though there is no probable

cause to make an arrest. Thisauthority permitsofficersto stop and briefly detain aperson

for investigative purposes, and diligently pursueameansof investigation likely to confirm or

dispd their suspicions quickly.
United Satesv. Trueber, 238 F.3d 79, 91-92 (1st Cir. 2001) (citationsand internd punctuation omitted).
Asthiswording suggests, the Terry doctrineisimplicated only when aperson has been stopped and briefly
detained, or “seized,” for Fourth Amendment purposes. See, e.g., United Statesv. Cardoza, 129 F.3d 6,
14 (1« Cir. 1997) (“To be sure, not dl persond intercourse between policemen and citizens involves
‘seizures of persons. Ingtead, interaction between law enforcement officias and citizens generdly fdls
within three tiers of Fourth Amendment analysis, depending on the leve of police intrusion into aperson’'s
privacy. Thefirg tier encompassesinteraction of such minimally intrusive naturethat it does not trigger the
protections of the Fourth Amendment. 1t has therefore been recognized that police officers may approach
citizensin public and ask questionswithout the need for articulable suspicion of crimina activity.”) (citations
and internd punctuation omitted).

“[I]n order to determine whether a particular encounter congtitutes aseizure, acourt must consider
al the circumstances surrounding the encounter to determine whether the police conduct would have

communicated to a reasonable person that the person was not free to decline the officers requests or

otherwiseterminate the encounter.” 1d. at 15 (citation and interna quotation marks omitted). Thetestisan

10



objective, rather than a subjective, one. See id. (“[T]he test for existence of a‘*show of authority’ isan
objective one: not whether the citizen perceived thet he was being ordered to restrict his movement, but
whether the officer’ swords and actions would have conveyed that to areasonable person.”) (citation and
internd quotation marks omitted). Police questioning, aone, isnot tantamount to the requidte restraint on
liberty. See id. a 15-16 (“Our inquiry is not directed at whether the police conduct objectively
communicated police desire to speak to Cardoza, or ask him a question. Rather, we must determine
whether their conduct indicated that they were interfering with hisliberty to such an extent that he was not
freetoleave”) (emphasisinorigind) (footnote omitted); seealso, e.g., Floridav. Bostick, 501 U.S. 429,
434 (1991) (“Since Terry, we have repeatedly held that mere police questioning does not condtitute a
sazure”).

The June 5, 2003 encounter between South Portland police and Cannizzaro was low-key and
cooperative, with officers neither blocking the Lincoln, activating their bluelights, drawing their wegponsnor
barking commands. Apart from the pat-down searches—which | will discussinamoment— the encounter
did not havethe eermarksof asaizure. See, e.g., United Satesv. Trujillo, 316 F. Supp.2d 1163, 1170-
71 (D. Utah 2004) (encounter in which three officers approached defendant after he parked near a
driveway, and one briefly questioned him, did not conditute seizure when none of officers touched
defendant, drew weapon, asked questions in aggressive or intimidating manner, asked him to accompany
them to police station or obtained or retained any of his belongings).

Nonetheless, the law is clear that a pat-down search— even in the form of abrief touch of outer
dathing only — condtitutes a sufficient restraint on a suspect’s liberty to implicate the search and saizure
protections of the Fourth Amendment. See, e.g., Richardsv. Wisconsin, 520 U.S. 385, 394-95 (1997)

(noting that Terry requires* areasonable and articul able suspicion of danger to justify apatdown search”);

11



United Statesv. Chhien, 266 F.3d 1, 7 (1st Cir. 2001) (describing a pat-down search asamountingto“a
Terry gop withinaTerry stop”); United Statesv. Davis, 202 F.3d 1060, 1062 (8th Cir. 2000) (“Terry
leavesno doubt that a pat-down search isasaizure.”) (footnote omitted); United Satesv. Villanueva, 15
F.3d 197, 199 (1st Cir. 1994) (characterizing “ apat-down of even thedightest character” as“asearch”) .

That said, thefact that officers conducted a pat-down search does not in itsdlf retroactively convert
the encounter into an investigative Terry stop from itsinception. Asthe Court of Appedls for the Eighth
Circuit has explained:

Although we agree with Davisthat conduct after an investigative stop begins cannot supply
the reasonable suspicion needed to judtify the [Terry] stop, we cannot agreethat the pat-
down search of Blount was an investigative sop. Terry leavesno doubt that apat-down
searchisasaizure. But it need not follow from thefact that Blount was momentarily seized
during the protective frisk that the frisk was a'so an investigative stop. The two types of
seizures havedidinct law enforcement judtifications. During aninvestigative stop, the officer
may briefly detain a person while the officer investigates his reasonable suspicion that
crimind activity is afoot. A pat-down search, on the other hand, protects the officer’s
persond safety while dedling with a person he reasonably believes may be armed and
presently dangerous. To be condtitutionally reasonable, a protective frisk must dso be
based upon reasonable suspicion that crimind activity is afoot, and therefore pat-down
searches normaly occur during investigative sops of persons sugpected of crimind activity.
But the two types of seizures are andyticdly distinct, asis evidenced by the fact thet the
Supreme Court in Terry upheld the condtitutiondity of a pat-down search without
considering whether an investigative stop preceded the protective frisk.

Davis, 202 F.3d at 1062 (emphasisin origina) (footnote omitted). Here, asin Davis, officers* did nothing
to change the consensud nature of the encounter except frisk [the defendant] for weapons. When that

momentary seizure ended, [the defendant] remained free to answer [the officer’ | questions or to leave

8 The government does not argue that Cannizzaro consented to the pat-down search of her person. In any event, “when
[the government] seeks to rely upon consent to justify the lawfulness of a search, [it] has the burden of proving thet the
consent was, in fact, freely and voluntarily given.” United Statesv. Esquilin, 42 F. Supp.2d 20, 27 (D. Me. 1999), aff d, 28
F.3d 315 (1t Cir. 2000) (citation and internal quotation marks omitted). The government adduced no evidence whatsoever
that Cannizzaro expressly or impliedly consented to that search.

12



(assuming the search uncovered no weapons).” 1d.° A separate question remainswhether the protective
search itsdlf wasjudtified. | answer that question in the affirmative in Part B of my discussion, below.

| turn to Cannizzaro's encounter with ATF agents on the morning of June 6, 2003. Courts have
characterized interactions of that nature as “knock and talk” encounters. See, e.g., United States v.
Zertuche-Tobias, 953 F. Supp. 803, 829 (SD. Tex. 1996) (“The firs issue implicated by Zertuche's
argument, dthough Zertuche does not assert it explicitly, iswhether the officers' knocking on thefront door
and requesting to talk to Zertuche, often referred to by the police as a “knock and talk,” congtituted a
custodia interrogation or otherwise implicated the Fourth Amendment. . . . [T]he “knock and talk”
technique, a noncustodid procedure where the officer identifies himsdf and asks to tak to the home
occupant and then eventud |y requests permission to search the residence, has been recognized asamanner
of consent search.) (emphagsin origind) (atationsand internd quotation marksomitted); United Statesv.
Powell, 929 F. Supp. 231, 232n.3(S.D. W.Va. 1996) (“A * knock andtalk’ occurswherethe officer (1)
vigtstheresdence, (2) identifies himsdf, (3) asksto be admitted to the house, and (4) then seeks consent
to search. The utility of this procedure to law enforcement is obvious: It avoids the necessity of securing a
search warrant from ajudicid officer. While the potentid for abuse is apparent, courts and commentators
appear to concur the practice can be lawful.”) (citations omitted).

In such circumstances, as the Court of Appeds for the Seventh Circuit has observed, thereis a

dight twigt in the classic test of whether a seizure has occurred:

® Apart from the pat-down search, thereis one other noteworthy distinction between the Cannizzaro encounter and that
described in Trujillo: whereas, in Trujillo, none of the officers “obtained” the defendant’ s belongings, see Trujillo, 316
F. Supp.2d at 1171, Webster asked to see the firearms Cannizzaro had said were in the trunk and handled them to ensure
they were unloaded. Nonetheless, unlike in the case of the pat-down search, the government adduced evidence that
Cannizzaro affirmatively consented to this particular intrusion. Under the circumstances, | do not believe this portion of
the encounter changed its overall consensual flavor.

13



InUnited Sates v. Jerez, 108 F.3d 684 (7th Cir.1997), we consdered the appropriate

scrutiny to gpply to the*knock and talk” procedure wherein officers approach aresidence

in which they suspect illegd activity is occurring, knock on the door, and then attempt to

gain consent to enter. The court noted that as a general matter, officers may approach a

willing person in a public place and ask that person questions without violating the Fourth

Amendment. There is no seizure of the person in those circumstances unless the person

would not have felt free to leave. Where officers are gpproaching a person in a confined

space, however, such as a bus, the free-to-leave question is unhdpful. In such a

circumstance, the gppropriate inquiry is whether a reasonable person would fed free to

declinethe officers request or otherwise terminate the encounter.
United Sates v. Adeyeye, 359 F.3d 457, 461 (7th Cir. 2004) (citations and interna quotation marks
omitted).

| havelittletrouble concluding that, in this case, areasonable person in Cannizzaro’ spostion would
have felt free to decline the agents' requests or otherwise terminate the encounter. The two ATF agents
(Van Alstyne and Grasso) approached the 80 Powers Road residence at a reasonable hour of day —
goproximately mid-morning. While Van Alstyne testified that Cannizzaro appeared to have just awoken,
there is no suggestion that thisin any way compromised her ability to interact with the agents. The agents
knocked, identified themsalves and announced the purpose of their visit, asking to spesk with Cannizzaro.
No show of forcewas made (indeed, Van Alstyne’ swegpon was conced ed), and no commands, threats or
otherwise aggressive language was used. From al that appears, neither agent laid a hand on Cannizzaro.

Cannizzaro’'s own behavior, in the circumstances, underscores the impression that a reasonable
person would not have felt compelled to submit to a show of police authority. She was a dl times
cooperative—leading the agentsto the back stepsafter Van Alstyne suggested they converse out of earshot
of her son, taking the agents upgtairsto view the firearms and permitting them to retain the Kittery Trading

Post bag and wrappers. Infact, Van Alstynerefrained from arresting her that day in large part because she

was so cooperative. Shenever asked theagentsto leave or terminatetheir questioning. Indeed, thetone of
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the agents conversation with her that morning was described by Van Alstyne as“very rdlaxed.” Whilethe
agents did not advise Cannizzaro that she was free to terminatetheinterview, that isnot in itsdlf dispostive
of the existence of a Fourth Amendment seizure. See, e.g., Trujillo, 316 F. Supp.2d at 1171 (fact that
officerswho encountered defendant near driveway of residence and asked two questions were uniformed
and did not advise him he had right to leave did not render encounter a seizure).

Accordingly, | conclude that while the June 5, 2003 encounter with South Portland police
condtituted a seizureto the extent of the pat-down searches, neither contact fairly canbecharacterized asan
invedigative Terry stop for purposes of Fourth Amendment andlysis.

B. Whether Seizure, If Any, Justified

| next and findly consder the government’ s dternaive argument: that any Terry-stop seizure of
Cannizzaro was undertaken in such amanner as not to have violated her Fourth Amendment rights. For
purposes of this discusson | assume arguendo — contrary to my findings in Part A, above — that both
encounters condtituted investigative Terry stops.

The vdidity of an investigaive Terry sop hingeson“whether the officer’ sactionswerejudtified at
their inception, and if S0, whether the actions undertaken by the officersfollowing the stop were reasonably
respongveto the circumaancesjugtifying the top inthefirgt place asaugmented by information gleaned by
the officers during the stop.” Trueber, 238 F.3d at 92 (citations and internd punctuation omitted). An
“objective reasonableness standard” governs. United States v. Moore, 235 F.3d 700, 703 (1st Cir.
2000).

“The firg part of the [Terry] inquiry is stisfied if the officers can point to pecific and aticulable
facts which, taken together with rationd inferences derived from those facts, reasonably show that an

investigatory stop was warranted.” United States v. Maguire, 359 F.3d 71, 76 (1st Cir. 2004). “To
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withstand scrutiny [in the context of aTerry stop], an officer must be ableto articulate something morethan
an inchoate and unparticularized suspicion or hunch.” Id. (citationsand internd quotation marks omitted).
“[T]he focusis upon the collective knowledge possessed by, and the aggregate information availableto, dl
the officersinvolved in theinvestigation.” United Statesv. Capelton, 350 F.2d 231, 240 (1st Cir. 2003)
(atation and internd quotation marks omitted) (observing that knowledge of DEA agents who undertook
investigation could be imputed to state police who actualy effectuated Terry stop under “fellow officer
rue’).

Asof thetimethethree South Portland police officers gpproached Cannizzaro and her companions
on the evening of June 5, 2003, they were operaing on far more than “an inchoate and unparticularized
sugpicion or hunch.” Maguire, 359 F.3d a 76 (citation and internd quotation marks omitted). ATF
agents and South Portland police, collectively, knew that a Kittery Trading Post employee who had
cooperated with the ATF in the past had contacted the ATF to report a suspicious firearms purchase,
based on a scenario in which (i) two men were observed looking a agun, (i) those men | eft the oreand
returned to the Lincoln, (iii) aman handed money to someonein the back seat of theLincoln, (iv) awoman
exited the Lincoln, entered the store and began to ook a the same gun the men had viewed and, when
asked a question, indicated that she needed to confer with her boyfriend, (v) the woman left the store and
returned with the two men, (vi) the woman filled out paperwork for two separate firearms purchases, and
(vii) after consummeating these purchases, one of the men placed the firearms in the trunk and hugged the
woman. While defense counsd brought out, at hearing, that there could be innocent explanationsfor dl of
these activities— for example, that Bowden was handing Cannizzaro back-due child support money or the

two nmen smply were advising Cannizzaro as to her own gun purchases — officers drew a reasonable
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inferencethat Cannizzaro wasinvolved inastraw purchase. Further investigation, by way of aTerry stop,
was amply judtified.

By the following morning, ATF agents Van Alstyne and Grasso had received even more
incriminating information: Meade had verified that a least one of Cannizzaro's two companions was
prohibited from possessing firearms. It follows that Van Alstyne and Grasso, as well, possessed the
requisite reasonable, articulable suspicion to effectuate a Terry stop on the morning of June 6, 2003.

Cannizzaro does not appear to arguethat, to the extent the two encountersin question werejudtified
a ther inception, officers actions nonetheless exceeded the scope of a permissble Terry stop. See
generally Motion To Suppress. In any event, | find no such fault with the officers actions.

On the evening of June 5, 2003, none of the South Portland officers blocked the Lincoln,
brandished their weapons, activated their blue lights, employed an aggressive tone of voice or touched
Cannizzaro and her companions, gpart from conducting brief pat-down searches. The entire encounter
lasted only hdf an hour —just long enough for officersto obtain identifying deta, recelve results of crimina-
history and motor-vehicde background checks and ask a few questions regarding the firearms. Asin
Trueber, the officers conduct waswell within the bounds of apermissble Terry stop. See Trueber, 238
F.3d at 94 (“First, the encounter occurred in neutral surroundings—on apublic street. Second, whilefive
government agentswere present a the scene, no more than two werein direct proximity to Trueber, eachin
plain dothes, and only one questioned him. Further, mere numbers do not autometically convert alawful
Terry stop into something more forbidding. Third, the officers made no threets, brandished no weagpons
(other than the brief use by Puglies), and exerted no physicd restraint upon Trueber’ s person beyond the
limited pat-down Puglies conducted immediately after Trueber stepped out of the car. Findly, the

encounter lasted no more than fifteen minutes, the agents conducted an investigation that was likely to
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confirm or dispd their suspicions quickly, and thelr gpproach was measured and their conduct not
bellicose”) (citations and internd punctuation omitted).

Findly, the pat-down searches themsalves were judtified, the officers having been advised that the
Lincoln’s occupants had just purchased wespons. See, e.g., United Sates v. Romain, 393 F.3d 63,
71 (1« Cir. 2004) (“[1]n determining whether a pat-down search is an appropriate step following avaid
Terry stop, the key iswhether, under the circumstances, the officer isjudtified in believing thet the personiis
armed and dangerous to the officer or others.”) (citation and internd quotation marks omitted).

Likewise, nothing about Van Alstyne's and Grasso's questioning of Cannizzaro the following
morning raises a red flag that the agents exceeded the scope of apermissible Terry stop. Indeed, Van
Alstyne and Grasso arranged that the interview discreetly be conducted out of earshot of Cannizzaro's
young son and refrained from seeking to conduct athorough search of the premisesfor themissing fireearms
on the srength of Van Alstyne's beief that Cannizzaro’'s account of what had transpired was credible.
Finally, the cooperative and relaxed tone of the entire encounter, and Cannizzaro’s dtitude throughout,
persuades methat the agentsremoved the Kittery Trading Post itemswith Cannizzaro’ s consent, whichwes
fredy and voluntarily given See United States v. Weidul, 325 F.3d 50, 53 (1st Cir. 2003)
(“[WI]arrantless search and seizuresin the home violate the Fourth Amendment, albbsent consent or exigent
circumstances. Consent must bevoluntary to bevalid. Whether consent isvoluntary isto be determined by
examining the totdity of the circumstances, including the interaction between the police and the person
aleged to have given consent.”) (citations and internd quotation marks omitted).

In short, the government carriesits burden of proving that, to the extent the encountersin question
were investigdtive Terry stops, they were judtified from their inception and carried out in a permissible

manner.
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I1l. Conclusion

For the foregoing reasons, | recommend that the Motion To Suppress be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo revievby
the district court and to appeal the district court’s order.

Dated this 16th day of February, 2005.
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